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February 6, 2001

Greater Pittsburgh Chapter of National Congress for Fathers and Children

37 Seneca Road

Pittsburgh, PA 15241

(412) 854-4799

fax:  (412) 835-1362

National Hot Line:  1-800-SEE-DADS

E-mail:  pghdads@aol.com

February 6, 2001
Lisette M. McCormick, Executive Director

PA Supreme Court Committee on Racial and Gender Bias in the Justice System

Duquesne University Law School

Pittsburgh, PA 15282-0700

Dear Madam:
I would like to thank the Pennsylvania Supreme Court Committee on Racial and Gender Bias in the Justice System for inviting me to testify at this hearing.  Public hearings give the judicial branch of our Commonwealth the opportunity to hear the public testify about their perception of the effects of orders, rules and statutory interpretation.  Ideally this allows you to correct misconceptions.  

I am the local chapter president of National Congress for Fathers and Children (NCFC) in Pittsburgh; a board of director’s member at the national level of NCFC, and most importantly, a husband and the father of four children.  As a volunteer I help fathers get access to their children on a daily basis so the children have real full time and responsible fathers.  I personally assist upwards to 400 fathers a year with their problems with Pennsylvania’s system which too often fails to enforce children’s access to their non-custodial parents.  I have been active in the education of father’s rights to the public for the past seven years.  NCFC’s emphasis is and always has been to promote responsible fatherhood by encouraging fathers to be actively involved, as well as being financially responsible.  However, dollars alone do not make ”daddies”.

The purpose of my testimony is to bring to this committee’s attention that the Pennsylvania Justice System practices gender bias and discrimination in the area of custody determination and custody enforcement.  

The first question then, is where is the source of the bias against fathers in domestic relations?  Such bias is generally acknowledged by the public and is often privately acknowledged by court officials.  Is this bias created by the statutes?  If it is, then I should be presenting this testimony to the Pennsylvania Legislature instead of Pennsylvania’s Supreme Court Committee on Racial and Gender Bias in the Justice System.   Therefore, let us take a moment and review the statutes regarding custody.  

Pennsylvania’s custody statutes are gender neutral and support parental involvement by both parents.  As stated in the Title 23, Chapter 5301:
“. . . it is public policy of this Commonwealth, when in the best interests of the child, to assure a reasonable and continuing contact of the child with both parents after a separation or dissolution of the marriage and the sharing of the rights and responsibilities of child rearing by both parents . . .”.

Similarly in Chapter 5303 (a) provides: Award of custody, partial custody or visitation; General Rule:

“In making an order for custody, partial custody or visitation to either parent, the court shall consider, among other factors, which parent is more likely to encourage, permit and allow frequent and continuing contact and physical access between the noncustodial parent and the child.”

Pennsylvania further has recently defined how much time the non-custodial parent should be spending with his or her children.  Pennsylvania’s support guidelines can be found in Pennsylvania’s Rules of Court, Rule 1910.16-4; Explanatory Comment-1998.

“. . . the Committee (Pennsylvania Supreme Court Domestic Relations Committee) has designated 30% time as the routine arrangement (for non-custodial parents with their children) . . .”.

Therefore, on paper, Pennsylvania’s statutes on custody issues are fairly gender neutral and promote substantial parental involvement by noncustodial parents. However, that is where justice ends.  

The “tender years doctrine” was removed from the statutes over twenty years ago and replaced with the “best interests of the child” standard.  However, there is little practical distinction in the application of the two standards by the Pennsylvania courts.  The Courts have relatively low expectations regarding the role of fathers in child rearing and the nearly fanatical mythologies surrounding women’s roles in child care.  Pennsylvania courts use psychological evaluations to determine and measure parental fitness at great financial cost to the parties, usually the fathers.  The problem is that there are no valid or reliable scientific tests in the psychological community to measure parental fitness.  The results are subjective and bias reports and recommendations regarding “best interests of the child”.  These professionals, judges included, display a confirmatory bias that skews their decisions and recommendations to fit a preconceived hypothesis.  In addition, the majority of parents are “base rate” parents and the courts and their related professionals will attempt to find something abnormal with normal parenting behavior.  A base rate parent is a parent who has normal parenting skills and does not have any convictions of child abuse or some of the violent and deviant crimes listed in the statutes.  Most parents, probably 98%, are base rate parents.  

Every person in this room and in this Commonwealth knows that children are improperly denied and limited access to their fathers in cases of divorce and birth out of wedlock.  Over 80% of the time primary custody of minor children is awarded to mothers while fathers are limited to partial custody or nominal visitation.  Fathers are awarded primary custody less than 10% of the time.  While shared physical custody is rarely ordered by the courts of Pennsylvania, parents consent to shared custody a little less than 10% of the time.  Such agreements are made in spite of the financial disadvantage to mothers that result, because a few responsible parents want what is best for their children.

80% of cases are decided in favor of one gender.  Women recognize this judicial bias and look to Pennsylvania judges to grant the mother primary custody and control of the minor children.  Undoubtedly, this explains why women file for divorce about 70% of the time when minor children are involved and about half of the time otherwise.  Why is this bias and discrimination ignored and brushed under the rug in the United States of America in the year 2001?

This phenomenon inspired what is probably the first paper in the American Journal of Law and Economics ever to be named after a Nancy Sinatra song. In "These Boots Are Made for Walking: Why Most Divorce Filers Are Women," Margaret F. Brinig and Douglas Allen found that the primary reason for filing for divorce is to obtain primary custody of the children. 

· 67 to 75% of all divorces are initiated by the female partner: 74 to 80% of unilateral (non-mutual) divorces. (Percentages vary only slightly from the US to Australia to Germany). 

	 
	[Maggie Gallagher, The Abolition of Marriage: How We Destroy Lasting Love, Washington, DC: Regnery, 1996, who cites Frank F. Furstenberg, Jr. and Andrew J. Cherlin, Divided Families: What Happens to Children When Parents Part, Harvard University Press, 1991, p. 22. Ilene Wolcott and Jody Hughes, "Towards Understanding the Reasons for Divorce," Melbourne: Australian Institute of Family Studies, Working Paper No. 20, June 1999, as quoted in The Australian, 5 July 1999. Beuhler, "Whose Decision Was It?" Journal of Marriage and the Family, Vol. 48, pp 587 - 595, 1987. Braver & O'Connell, Divorced Dads, Tarcher Putnam, 1998, p. 34. Lynn Gigy & Joan Kelly, "Reasons for Divorce: Perspectives of Divorcing Men and Women," Journal of Divorce and Remarriage, Vol. 18, 1992. Braver, Whitley, Ng, "Who Divorced Whom? Methodological and Theoretical Issues," Journal of Divorce and Remarriage, Vol. 20, 1993. ]


"Some women file for divorce because they're exploited in really bad marriages," said Dr. Brinig, a professor of law at the University of Iowa. "But it seems to be a relatively small number, probably less
than 20 percent of the cases."

The solution to the mystery, the factor that determined most cases, turned out to be the question of child custody. Women are much more willing to split up because -- unlike men -- they typically do not
fear losing custody of the children. Instead, a divorce often enables them to gain control over the children.

 "The question of custody absolutely swamps all the other variables,” Dr. Brinig said. "Children are the most important asset in a marriage, and the partner who expects to get sole custody is by far the most
 likely to file for divorce."  

The correlation with custody is so strong, Dr. Brinig said, that she has changed her view about the best way to preserve marriages and protect children. She previously advocated an end to quick no-fault divorces, but now believes that the key is to rewrite custody laws.
The statistical disparity in custody awards in Pennsylvania constitutes prima facia proof of discrimination.  Institutionalized discrimination has an extremely depressing effect on its victims.  For example, when racial discrimination was rampant African-American men were given harder words to spell and more difficult tests to take before they were allowed to register to vote.  White men were given far simpler tests before they registered to vote.  As a result, a higher percentage of African-Americans were denied the opportunity to vote.  Countless African-Americans did not even bother to try to vote because of the difficulties they encountered.  

The same type of prima facia discrimination toward children’s time with their fathers is occurring today in Pennsylvania.  In an untold number of cases, perceptions of gender bias discourage fathers from seeking custody.  The fathers who do try to get more than every other weekend have only a 10% chance of receiving more than the standard of every other weekend with their children.    

The family courts of Pennsylvania, both at the trial and appellate levels, do not apply the statutes for the amount of parental contact between the non-custodial parent and the child.  Instead, Pennsylvania courts routinely award only every other weekend, or 15% of available time between the non-custodial parent asserting by implication and contrary to our statutes, that nominal contact is in the best interests of children.   The Common Pleas courts and the Superior Court call such limited access “liberal visitation”.  The Pennsylvania courts do not seem to understand the critically important contribution fathers provide to children and their healthy psychological development.  Similarly, fathers are often criticized for the personal sacrifices they make on behalf of their families.  They often sacrifice their health working overtime or at two jobs in order to keep up with the financial needs and demands of the family.  Ironically, their personal sacrifice on behalf of their children during the marriage is often criticized and then used to restrict their time with their children after their divorce.  

The applied “best interest” standard also fails miserably by awarding 85% of all custody time with the children to one parent.  This custodial parent, which is overwhelmingly the mother is now in a position following divorce where she must work full-time to meet her own expenses plus perform 100% of the routine daily functions required to care for the children full-time.  Her only respite is the children going to father’s home two weekends per month.   In the meantime, father is an idle resource because the court custody schedule does not allow him to interact with the children outside of the every other weekend schedule.  Lost is father’s involvement in the routine school days, homework, and extracurricular activities that are the significant activities in any child’s life.      

Pennsylvania’s courts do not enforce Title 23, Chapter 5303, which relates to cooperation and willingness to provide access of the children to the non-custodial parent.  To illustrate the extent to which courts routinely ignore this statutory mandate, one father was awarded custody of his two girls only after he filed twenty-two contempt of custody petitions against the mother for refusing to obey the custody order.  

The term “visitation” is used both by the public and by the courts when defining the time a non-custodial parent is with his or her child.  This term “visitation” degrades the critically important contribution both parents provide to their children’s psychological welfare.  Use of such an emotionally charged term is a form of discrimination to the non-custodial parent.  It also is not what the statute definition of visitation implies.  Visitation, as defined by Pennsylvania’s statute, is ”the right to visit a child.  The term does not include the right to remove a child from the custodial parent’s control” The courts should be using the proper definitions, such as partial custody or shared custody.  In recognition of the powerful nature of derogatory terms, especially when used to stereotype and demean classes of individuals who are the victims of discrimination, many states have substituted the term “parenting time” in order to impress on the courts that children want, need, and deserve a meaningful relationship with both parents. 

Shared custody in Pennsylvania is rarely ordered by the court.  The Common Pleas Court of Allegheny County has created a “Catch-22” for fathers seeking shared custody.  Allegheny County former Administrative Family Division Judge stated and adopted policies which denies shared custody to fathers who request it from the court because in the court’s opinion, this means they cannot cooperate with the mother. Ironically, fathers cannot have shared custody if they do not request it.  NCFC has labeled this the “Baer Bind”, in honor of the previous Allegheny County Family Division Administrative Judge, Max Baer.

Pennsylvania courts bias against fathers is further evidenced in the enforcement of custody.  Fathers pay 90% of child support payments to mothers while receive less than 10% of support order payments.  Pennsylvania has a single statutory provision for enforcing contempt of the courts orders for child support and custody.  However, Pennsylvania’s practice in failing to enforce its custody orders is reminiscent of the discriminatory doctrine criticized in Brown vs. Board of Education.  The Board of Education claimed black children had separate but equal educational facilities.  Pennsylvania has a special department in Harrisburg to collect support.  Allegheny County hired five new officers and dedicated squad cars to arrest delinquent parents who fail to pay child support.  What comparable resources do noncustodial parents have to enforce custody?  Very little financial assistance is available for custody enforcement.  In fact, enforcement funding is 1000 to 1 in favor of child support collection according to Warren Farrell, Ph.D., in his recent book, Father and Child Reunion.  

Do some mothers deny access to fathers?  Of course some mothers do deny access.  Unfortunately, there are no enforcement practices comparable to the enforcement zeal shown against fathers in support issues.  The following statistics demonstrate the ineffectiveness of custody enforcement by the family courts.

· Two years after divorce, 51% of children in sole mother custody homes only see their father once or twice a year, or never. 

	 
	[Guidubaldi, 1989; Guidubaldi, 1988; Guidubaldi, Perry, & Nastasi, 1987.]


· 42% of fathers fail to see their children at all after divorce 

	 
	[Frank F. Furstenberg, Jr. and Christine Winguist Nord, "Parenting Apart," Journal of Marriage and the Family, Vol. 47, No. 4, Nov., 1985.].


· 90% of father disengagement is caused by obstruction of access by a custodial parent anxious to break the father-child ties. 

	 
	[Kruk, 1992, cited by Prof. John Guidubaldi in his Minority Report and Policy Recommendations of the US Commission on Child & Family Welfare, US Code Citation: 42 USC 12301, 1996. The same cause had been identified by Braver, Wolchik, & Sandler, 1985, without an incidence rate.]


· 70% of fathers felt that they had too little time with their children. Very few of the children were satisfied with the amount of contact with their fathers after divorce. 

	 
	[Mary Ann Kock & Carol Lowery, "Visitation and the Noncustodial Father," Journal of Divorce, Vol. 8, No. 2, p. 54.]


· 42% of adult children of divorce report their mother tried to keep them from seeing their father, 25% to 40% of mothers admit to this, up to 75% of fathers report it. Twice the non-compliance with court-ordered child support. 

	 
	[Cathy Young, Ceasefire!, Free Press, 1999, p. 209, who cites five studies for these figures.]


· 40% of custodial mothers self-report interfering with visitation to punish the father. 

	 
	[Braver et al p. 449, "Frequency of Visitation by Divorced Fathers; Differences in Reports by Fathers and Mothers.", American. Journal of Orthopsychiatry, 1991. col. II, lines 3-6.]


· "90% of divorced fathers have less than full access to their children." 

	 
	[Jonathan M. Honeycutt, Ph.D.(c), M.P.A., I.P.C. Director of Research, Clinical & Consulting Psychotherapist, National Institute for Divorce Research, Panama City, Florida.]


· 37.9% of fathers have no access or visitation rights. 

	 
	[Census Bureau P-60, #173, Sept 1991, p. 6, col. II, para. 6, lines 4 & 5.]


· The former spouse (mother) was the greatest obstacle to more frequent contact with the children. 

	 
	[James Dudley, "Increasing Our Understanding of Fathers who Have Infrequent Contact with their Children," Family Relations, Vol. 4, p. 281, July 1991.]


In a recent decision, the Pennsylvania Superior Court penalized the father with attorney fees when he appealed a decision by the Common Pleas Court that changed the existing vacation custody order.  The Mother had submitted her vacation schedule in conflict with the father’s vacation schedule and in conflict with the court order for the second year in a row.  The father asked the court to confirm the existing custody order like they did the previous year.  The lower court judge changed both party’s vacation schedules.  The father appealed to the Superior Court as the order in its present state rewarded the mother to ignore the existing vacation order.  The Superior Court upheld the lower court’s decision and penalized the father with attorney fee sanctions for trying to get the existing order enforced. 

The custody determination by the court in a contested case is too long of a process when compared to the establishment of a support order in Pennsylvania.  The children can lose the closeness with their father during this litigation process.  A support order can be set and in place within a two to three month time frame.  Custody, on the other hand, will take six months to twenty-four months in a contested case.  Sometimes, during this litigation process, the children may be denied seeing their fathers completely by the mother with the court being powerless to prevent this family bond disintigration.  

Ohio and Indiana will press both parents at the time of the support hearings to establish a custody schedule.  Pennsylvania will wait months and sometimes over a year before establishing some custody orders.  This is unfair to children and to their fathers.  This delay is also unnecessary.  

Suggested Remedies

The following recommendations to the Pennsylvania Supreme Court can be initiated without any changes to the existing statutes.  These recommendations are all within the power of this branch of state government.  These recommendations should be implemented immediately.

Custody Orders

1. Assume that both parents are base rate parents unless documented evidence proves the contrary.

2. Adopt a standardized custody order which awards 30% of overnight stays to the non-custodial parent.  The standardized order should be adopted as the presumptive minimum partial custody schedule which is in the best interest of children.

3. Encourage more judges to follow Title 23; Chapter 5306 by ordering the parents to submit parenting plans to the Court.  Evaluate the plans submitted by the parents to ascertain which parent’s plan follows Chapter 5303 and allows more contact between the child and the non-custodial parent as an important factor in determining custody.

4. Establish an interim or final custody order before or simultaneously as the support order is issued.

5. Do not order psychological evaluations unless there is documented evidence of mental instability on the part of either parent.

6. Cease calling partial custody and shared custody “visitation”.  Visitation is for criminals.

7. Require educational organizations to educate parents on the various aspects of parenting plans, mediation, existing statutes and effect of various custody arrangements on children, including the overwhelming evidence that joint custody minimizes the psychological damage caused to children by divorce.

Custody Enforcement

1. Establish a custody enforcement department with comparable funding and jurisdiction of the support enforcement department. 

2. Implement enforcement penalties quickly against the parent disobeying the custody order, with each violation subject to an increased penalty.

3. Adopt a presumption that custody should be reversed when access to the children is continually and willfully denied.

The beneficiaries of eliminating gender discrimination are the children and grandchildren, not to mention the enormous benefits to society.   Fathers would benefit by being recognized as parents instead of visitors and being treated as mere wallets.  Society would benefit by having more children raised by two parents. Child support collections would increase because fathers would become more connected with their children, as documented by every study on non-custodial parents access and involvement after separation.  

The practice of Pennsylvania’s Common Pleas Courts, Superior Court and Supreme Court does not correspond to the present statutes passed by the Commonwealth’s legislature.  If Pennsylvania wants to end its long history of discrimination against fathers in domestic relations it must discontinue disenfranchising and marginalizing fathers.  Having adopted the best interest of the child standard, we must let go of the institutionalized practices which give lip service to gender neutrality and continues to apply the tender years doctrine in practice.  A more enlightened future generation will compare the pervasive domestic relation practices in Pennsylvania to the Jim Crow laws and practices in the south after the Civil War.  Surely it is time the Pennsylvania courts stop flying the Confederate flag of sole mother custody and eliminate gender bias in domestic relations.

Sincerely,
Kevin Sheahen, P.E.

Chapter President

National Secretary
